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THE MORNING APPEAL CARSON CITY, NEvD

IN THE SUPREME. COURT. OF. THEANNUAL STATEMENT light of reason as applied to Ihe or-

dinary rules o 4?ractlce, and give due
plaintiffs, lthcugh his flume was
erected many years ago Longabaugn
did not s.l.n v an irior appropriation

having it flow by lands of ripariaowners to finally waste by tirking an
evaporating in the desert. The rail.

at the tir. s t t as begun." a
appears that th 3 plaintiffs' had not
materially incre their opprop ia--

tion in . 3a r .via. j
Theodore winters admitted upon the
stand that during the last ten or ftf--

teen yea s he had l een using twice t.s
much water from Ophir Creek in ad- -

dition to thai from other streams, as
used during tne srst years uiai. . .- a 1 J

cultivated nis lan ts. s ne ciaiuis u"'s uu reisnng tne rights f t
and uses more than the plaintiffs, we plaintiffs. The decree does not

this . large increase in vnt him from taking any water iu
his diversion of the waters cf the the creek in ecss cf the amount
streams since the completion of their awarded to plaintiffs. Ncr does it in
oppropriation which has remained anv way interefere with the water

may account for the short- - j 'ongmg to him coming from other
age and dispute. )U.r.ce?; T,his he may turn into

By consent of tie parties in oien Pn,r' Creek: and take out lower down
court the district judge, accompanied Jovl'led J?e ds not( diminish iha
by a civil 'engineer who had testinM

a witness for the defendants, view--

the premises and made measure-
ments. At the point of least carry-
ing capacity of the upper Twaddle
ditch, which is the old square flume
near the Bowers' Mansion and grave,
he the . flow at 184 inches
and the water lacked more than two
inches of reaching the top. A sur-

veyor had testified for the plaintiffs
that its capicity was 182 inches at
this point, and that the canaH'y nf
100 feet of old flume remaining in
nerrer the head of the ditch which
had been impaired by age and aban-
doned, and sunpn'ed bv new V

flume built abve the old one bv th
p'aintiffs in 190-- ;, was 150 inches. At
this print the jue frvyv1 tat f'incos of watr which be ad rr.ea-ure- d

bew pbort fil'ed the v-- r V
flume, and he estimated that th oil
flume would citt from 00 to 3of in-

ches. From b;s examination rf tho
premises and th cf the sell
the crrt was of the onininn that the
nlaintift's required, nnd were eniitlo'l
to. at lest the mn"nt of water thv
bad flowing ;n the flume at tr" tinv
hf made the exam'ntion. Jd h de-

creed them ? rricr rigbt to 184 minr;
iriohs ri!nTiin?r Tinker a fu- - i r j

procjFi"re or 3 cubic feet per se

ppfli v0?1r. and 20 inohe? or orjf
nbic font er peeonr1 for domestic

ilea qnd wsjtprtrs ;tock 3 i,v'"
tipip?. it clTd th d

's not wa'Tantf.d by the evi-
dence tcrr.se "OVf t"nri (be oprjri-t- v

of the nnnr Twiddle ditch
sown by the testimony mentioned
flv'pr i' 3f "r.ohs at th po.int
pbove the mansion, and at 150 !5,5i.1 An c - 1 ir n' lPpr 01 OIJ"n . T1,1TV"-

"MM;11 wa,er n'jea pri r
to 1900.

It is not tieTs.tr' to determine
whether 'curt on its own eTfivi-ntio- n

and measurement may allow
a mmn't" beend the range of the
evidence, r.rr whether ttie
cou'd ac'uniiv estiriipte he enr-it-

rf the 100 feet of eld flume
knowing the volume and velocity ef
.1 . 11,-- 1 .i.- - t n ; l .

",p " .' ;f
L

reference to the exclusive us- -

ZXTfi& is?t:c?, or,a third or any interest in th,

Uiider the assertion in the co-a-- a

1M1.V t- i- iudse should be disregard- -

t ..;fl,-- 1. 4..?i plaint of the apropriation of wator

STATE OF NEVADA.
Ebsnezer - Twaddle-- , and, , Ebenezer

Twaddle as Special Admr., of the
Estate of Alexander Twaddle, de-

ceased,
Plaintiffs and Respondents
V.

Theodore Winters, A. C. Wintsrs, L.
W, Winters and Samuel Longa-baugh- ,,

i t .. v i

Defendants and Appellants
From 2d Judicial District Court, Wash-

oe County.
Messrs. Cheney and Massey, attorneys

for Plaintiffs.
Alfred Chartz, attorney for Defend-

ants: . ' .

"DECISION --

The respondents have moved to dis-
miss the appeal from the judgment
because it was not taken within one

Y' " lLeJ!the order of the
appellants motion for a uew trial, also
to strike from the records the state-
ment on motion for a new trial, upon
the ground that the staiement was j

not filed within the time prescribed
by law. The appeal from the judg-
ment is dismissed because not taken
until March, 1905,, more than one
vear after its rendition on June 23.
1003. On that day Judge Curler cf
the Second Judicial District court
who had tried the case at Reno and
rendered the decree, made in open
court and had entered in the minutes
an order "that all business and all
cases and proceedings that have not
been completed or in the process cf
completion, and all new business that
may be brought befcre the court dur- -

ing the absence of the presiding judge.
be referred to Judge M. A. Murphy
of the first judicial district court of
the State of Nevada, and that he be
requested to try, determine and dis- -

pose of all cases and business now
before the court in the absence of the
judge of this district."

Pursuant to this request Judge Mir--

phy occupied the bench in Reno until
July 31, 1903, when a recess was tak-

en until a further order of the court.
There was no other session until
Judge Curler's return on August 17th.
On July 17th, Judge Murphy, in cp-- n

court in Reno, made an order allow-

ing plaintiff until August 15th in
which to file objection to fiudiiig,
and prepare additional findings.. On

August "3d Judge Murphy at Carson
City, and within his own first judi-
cial district, by an ex parte ordnr
ma:Te without affidavit cf Judge Cur-

ler's absence or inability, gi anted tne
defendants until September 15, 1903.
within which to prepare, file and
serve their notice and - sistoment on
motion for a new trio:. Later extea- -

sions were made by Judge Curler, but
whether they are effectual depenls
upon this order, wiiich respondents
claim Judge Murphy was unauthorized
to make under Section 197 of the
Practice Act which provides in regard
to notices and statements on motions
for new trial that "'the several periods
of time limited may be enlarged bv
the written agreement cf the parties,
or upon gord cause shown, by t'v
court, or the judge before whom the
case is tried," and under district coiv.t
rule XLIII which directs that "no
judge, except the judge having charge
of the cause cr proceeding shall g ant
further time to plead, move, or r'o any
act or thing required to be done in
any cause or proceeding, unless it be
shown by affidavit that such ju-.lg- Is
absent from the ovate, or f'-c- som?
other cause is unable to act."

Rule XLI provides: "When any
district judge shall have entered upon
the trial or hearing of any cause or
proceeding, demurrer or motion, or
made any ruling, order or decision
therein, no other judge shall do any
act or thing in or about said caus,
proceeding, demurrer or motion, un-

less upon request of the judge
who shall have first entered upon the
trial or hearing of said cause, proceed
ing demurrer or motion."

Section 2573 of the Compiled laws,
passed after sectirn 197 of the Prac- -

tice Act as quoted, enacts: ' The dis- -

trict judges of tne State of Nevada
shall possess equal Coextensive and
concurrent jurisdiction .and power. '

They shall each have power to hold
court in any county of the State, i

They shall each exercise and perform
the powers, duties and functions of
the court, and of Judges thereof, and
of Judges at Chambers. Each judge
shall have power to transact business
which mav be done in chambers at
any point within the State. All of
this section is subject to the provi- -

sions that each judge mav direct and
control the business in his own dis- -

'triet or.ri l.aii ue. ti,at u it nronarK- -

performed."
We think under the minute. order

and circumstances re'ated, the power
inherent in Judge Curler to extend
the time of fi:ing the notice and state-
ment became conferred upon Judge
Murphy during the former's absence,!
and that Judge Murphy became the
Judge in charge, endowed with the au-

thority to grant tne extension without
the presentation of the affidavit show-
ing the absence or inability of Judge
Curler, as the rule requires before the
order can be made by a Judge not
having the business in charge.

Judge Curer's absence was presum
ed to continue until his return was
shown and consequently Judge Mur-

phy's authority based upon that ab-

sence would likewise continue. It is
said that under the first statute men-

tioned, the language that "the court
or judge before whom the case was
tried" may extend the time invali-
dates the order, because Judge Mur-

phy was not the judge before whom
it was tried, and that he was not the
court after he returned to Carson City,
where he made the order. In a'nar
row technical sene this may be true,
if we do not look beyond the strict
letter of the stati:te. But not so if
we consider the intent and purpose of

'th enactment, and oatru it in tfcs

Of the Liverpool and London and
Globe Insurance Co., of Liverpoo1,
England for tne year ending Deo.
31, 1905.

Capital paid up in U. S.
Assets ? 12,23,'948 25
Liabilities exclusive of capi

tal and net surplus 6,972,608 49
INcorne

Premiums 6,804,856 63
Other sources 4bi,602 88
Total income 1905 7,266,459 51

Expenditures
Losses 519,143 50
Dividends, none in the U. S.
Other expenditures .. 2,277,920 0G

' Fire Business 1905
Risks written 998,74,932 00
Premiums thereon 10,955,269 33
Losses incurred 3,455,760 33

Nevada Business
Picla mriHan ELZt OSS .'if!

Premiums received .... 18.085 3.
Losses paid 3,255 i0
Losses incurred 8,255 00

GEO ri. MOORE, Sec.
o--o

ANNUAL STATEMENT

Of the Western Assurance Company
of Toronto, Canada

Assets .$2.4o6,786 38

Liabilities, exclusive cf capi-
tal and net surplus 1,707,194 70

Income
Premiums 2',458;857 4i

Other sources 71,450 25
'

Total income 1903 . . 2,530,307 7i
Expenditures

Lossee 1,543.464 07
Other expenditures 846.145 0'i
Total expend. aires l.;5 i,389,6(9 09

Business 1905
Risks Written 3,404.284 95
Losses incurred 1,141,438 c2

Nevada Business
Risks written 79.649 00
Premiums received 2,280 ii
Losses paid 835 50
Losses Incurred 1.335 50

C. C. rO&lER, Secty.
4

ANNUAL STATEMENT

Cf the National Surety Co of N. v
York, N. Y.

Wm. B. Boyce, President
Samuel H. Shriver, Sec':y.

Capital deposited $ .500,000 Oj
Assets 2,216.713 88

Income
Liabilities, exclusive of capi-

tal and net surplus.. 1,276.553 '7
Premiums 1.21 1 ' '

Other Sources 137..".:: 1 0",

Total income 1905 1,318.562 66

Expenditures
Paid policy holders 452.628 "2
Other expenditures 612.402 62
Total expenditures 1.065.030 64

Business 1905
Risks written 424.727.9:0 O'l

Premiums thereon 1.438,270 JS
Losses incurred 660,384 10

Nevada Business
Amt. of risks written.. 31.5on 00
Premiums received 159 .".0

A.i. of said pol'c' r . . 22,130 n0

GILBERT COXGDIN. asst. sey
ANNUAL STATEMENT

Of t::e Mutual Life Insurance Com
I3?- -y cf N;v; York

At'Stl J470..S61 ;165
Liabilities 470.S61.165 9f
Income for 1905 S5.fK4.992 SS

Oil'ourcemer.ts 1905
Paid policy holders... 35,643,185 17
Paid on aI other accounts..

15,329.781 80
Adjustment of Real Estate valua-

tion? .Tune 30 5.000,000 0'
Total disbursements 55.972,907 27

Nevada Business
Number of risks written 5;
Amount of risks written and

paid for 114,805 00
Premiums received 71.020 ;(
Losses and claims paid.. 19.486 13
Losses and claims incurred 22.4S6
Policies in force Dec. 31, 1905 85'
Amt of same 1.783. 880 0o

W. J. EASTON," Secty.
0-- 0

OFFICIAL COUNT OF STATE
FUNDS

STATE OF NEVADA.
County cf Ormsby, s. s.
John Sparks and W. G. Doug-

lass being first duly swo'n
say they are members of th
Board of Examinees of the Stale r,f
New, than on the 27th day cf Feb '',

they, (after having ascertained from
the books cf the SWe Controller the
amount of money that should be in
the Treasury) made an offcia exami-
nation and count of the money an. J

vouchers for money in the State Tre-
asury of Nevada and found the same
correct as follows:

Coin 257.242 0

Paid coin vouchers not re
turned to Controller 40,911 7S

Total 20U54 Z

State School Fund Securities.
Irredeemable Nevada !?tate

School hup 380,000 00
Mass. State 3 p- - cent

bonds "37,000 00
Nevada State Bonds ,.700 00
BT.iftp. State per cert' bonds 313,000 00

United States Bonds 21 5 000 00
Total 1.996,854 C6

i W. G. Douglass
John Sparks

Subscribed and sworn before me this
27th day of Feb., A. D. 19H6.

J. Doane,
Notary Public, Ormsvy County, New

Custom suits and overcoats will be
sold at reduced prices and reason-
able time, given for payment.

No advantage in waiting put n

your order and receive your goods
before Christmas.

CHAUNCEY LATTA.

weight to the later section. Appar-
ently the Object of this legislation wan
to prevent the granting of extensions
and the meddling of judges in cass
which they had not tried or which
were not properly under their control,
and yet in the case of. the absence or
inability of the judge who tried the he
action, to grant relief, or allow ex-

tensions
he

to be made to deserving liti-
gants. f , ;

The . argument advanced concedes
that if Judge Murphy had gone to
Reno and entered the order in open
court it would have been good, but un-

der, this contention if he had stepped
through the door into the chambers
and made it, it would have been void.
Orders extending the time "for filings
are business 'usually, ror - properly as
transacted in chambers and under ed
Section 2573 can and ought to be
made as effectually in any part of the
State by the judge having the' case in
charge, as if made by .him .in cham-
bers cr in open "court. Judge Murphy
was merely acting for Judge Curler
during his Vacation, but by analogy
the construction claimed, if adopted,
would, in every case where a district
judge dies, resigns or is succeeded,
invalidate the orders extending time
under section 197 made out of court
by his sucessor in office, although
they are of that character ordinarily
granted in chambers. This would
mean a distinction and two rules for
filing orders of the same kind.
and that the judge who had tried the
cause as Judge Curler had done in
this instance, could make the order in
chambers, while his successor could
so make it only in the cases tried by
him, and would have to be in court
to make these simple orders extend-
ing time in actions which had been
previously tried by another judge.

Appellants desired and were entitl-
ed to the time granted fcr the pur-
pose of enabling them to secure from
the court reporter who had left the
State, a transcript of the testimony
given on the trial, which would ena-

ble them to properly prepare the staie-
ment.

Under Section 2573 Judge Curler
could have made an order granting
them the extension at any place in
the State, and an during his absence
Judge Murphy was requested by the
Court minutes to attend to all busi-
ness for him, we conclude that he was
empowered to make the order at Car
son City as he did. and as Judge Cul-

ler could Lave done, and that it wa-no- t

necessary for him to make the trip
to Reno and undergo the formality of
opening court to enter ex parte orders
simply extending time, such as are
usually made out of court.

The motion to dismiss the appeal I

from the order overruling the motion
for a new trial and to strike out

is denied.

ON THE ME. UTS
This action was brought by Alexan-

der Twaddle in his life time aud bv
Ebenezer Twaddle, as for
450 miners inches running under a six
inch pressure of the waters of Ophir
Creek, alleged to have been approp-
riated by their grantors in the year
1S56 "'by means of dams, ditches ant
a flume" for the irrigation of their
ranch containing 203.92 acres "11

Washoe county. The answer denias
the allegation cf the complaint sees
up the ownership by the defer. -- t::,
Winters, of . a tract of land obut on-- ;

I

mile wide and two miles long, and al-

leges appropia ..ons by them cr the't
grantors aggregaung 600 inches flow-

ing under a four inch pressure, by the
year 1867. which are stated to be prior
to any diversion of the water by the
plaintiffs, and asserts a claim for

Longabaugh, to ISO inches
for fluming wood, lumber pud ire fmT
large tracts of timber lands owned by
him, and for domestic use and irri- -

gating garden on forty acres at Ophir.
Witnesses appeared to sustain, and

others to disnute nlaintiffs' right as
initiated a half century a 2:0. and the
same is true regarding the claims if
these defendants. The record aSords
a glimpse of pioneer history at a per- -

iod previous te t- - -m
: r - ,r.

State into the Union, and portrays
the bui.ldmg and decay of saw an 1

quartz mills and the rise and decli.13
of towns by the banks of the stream

the waters of which are here in impat tv3
Hawkins ditch, now known as the ut-pe- r

Twaddle ditch, was completed in
1857, and that he turned the wet-- r

into it that year. Others stntei tl. :i

water was running in the ditch an 1

flume about that time, and that these
were aparently in the same place and
'f about the same capacity as t
uresent.

On behalf of the defendant othor
witnesses testified that they were
over the ground and saw no ditch
p.nd that none existed the-- e during
those earlier years. It is unnecessary
for us to detail the conflicting portions
of the evidence. These were careful-fu'i- y

considered by the district court,
a id 'for the reasons stated in its deci-
sion, enforced by statements in de-1.-

made many years before any controv-
ersy arose, the finding that this ditch
was constructed ' and l. prior approp-
riation of water made through it r.i
1857 finds ample suppcrt. At first en
he Twaddle ranch land was plowed

for only a garden and a sma'l piece r f
grain and but little hay was cut. A
easonable time was allowed in whiJi
o extend and complete the use of the
"ater that would flow through h?
litch and the quantity of land irri-
gated was increased. The lowei
Twaddle ditch was constructed from
Ophir Creek at some time prior to
1869 and runs to and irrigates the
eastern portion ov the plaintitts ranch
t is shown that since that year at

'aast their lands have been in practi-
cally tne "same state of cultivation
nd irrigation that they were in at the
ime of the commencement cf this

iction, and that during that period
lalntiffs' used -- all - the water th PV

needed from Ophir Creek without in- -

temipti6, rtcept i. iM7, im and

fcrnia decisions cited for annellantM
may no lunger be considered good

even in the state in which the
were rendered.

In the recent case cf Kansas v. Colo
rado before the Supreme Court cf tha
United Stales, Congressman Needl.au:
testified lhat irrigation had doubiei

trebled the value of property iu
Fresno and King ttua::es, Oalitor-ni-a

that they nad to depart from tho
doctrine of riparian rights and nnde"
that doctrine it would be difficult ;.i
make any future development; that
there has been a departure Irom thj
principles laid down in lux v. Kaggin,
because at that time the vatue of
water was not realized, that the decl-soi-u

has been practically reversed
the same court on subsequent occa-
sions, and that the doctrine of prior
appropriation and the application ct
water to a beneficial use is in effecc

force now in that State.
We must decline to award the

the waters of the stream ai
riparian proprietors and patentees ot

land along its banks prior to
186-'- .

The case will be remanded for a
new trial unless mere is filed on tae
part of the plaitnitrs within thirty
days from the filing hereof, a writtea
consent that the judgment be modi
fied by limiting the use of the 1S4
cnes, or 3 34-- 5 cubic feet n?" r ..1

water awarded to tUd pia;uti.w.
such times as may be necess&r.. .cr
the irrigation of their crop? or land

for other beneficial purposes, be-

tween April 15 and October 15 ot
ach year, and by allowing plaintitts

for the remainder of the time ihe
inches awarded to them, when neces-
sary for tneir household, domestic and
stock purposes, and by striking from
the decree the words:

"It ' ('( diadsej cn-- l

decreed that said plaintiffs have the
exclusive right to use aud the exclus-
ive use of said Upper Twaddle Ditcli
and Flume at all seasons of the year.'

If such consent is so filed the dis-
trict court will modify the judgmcn

: T modified thsaivnumtij aim as so
Jl.V.illirilt CLllli UVVlti 111 Oiuim wi:
ed.

Talbot. J.
We concur:

Fitzgerald. C. J.
Ncrcrof -

Quarterly Report.
Ormsby County, Nevada. !

Receipts.
Filed Feb. 1. 1906.
Balane in County Treasury at

end of last qua.ter $40023 36:-'f- t

County licenses 7'"il 05

Gaming licences 1057 50

Liquor licenses 310 -- 0

Fee of Co. oOrers 531 4(1

Rent, of county bldg 250 o.:
;

Poll taves 620 4

1st. Instalment taxes 11924 21?c

Special school tax 1710 90

Slot machine license 282 00

Cigarette license 42 3f
Semi-Annu- Set. State Treas 531 78

Delinquent taxps 23 80'
Sale of hcrse 10 00

Sale of pump 13 00

Keep f w. 3mven 45 00

Total 61,077 36

Disbursements.
State fund 6691' 82

General fund 2732 32

Salary fund 2390 t0
Agl sn. Bond Fund, Series

A, $100.00 : 250 00

Agl. Assn. Bond Fund. Series
B $10!UMi 400 00

Co. School Fund. Dist. 1 388 95

Co. School fund, Dist. 2 151 20

Co. S"hool fund Dist. 3 30 70

Co School Fund Dist. 4 24 00

State School fund, Dist. 1..2ii)5 00

Stn" fund, Dist 2... 160 t

State School md. dist .3 ...1-uii- o

State School fund, Di.--t 1 ...165 00

Special building 5S50 00

School library, No. 2 S Of

Total 21.SC8 59

Re filiation.
Cash in Treasury October 1905

40023 3G?

TJpceipts from Oct. 1st to Dec
30, 195 21054 00 3

Disbursements irom Oct. 1st
to Doc 30, 1905 2196S 59

Balonce cash in County Treas.
Janutry 1. 1906 9108 11

II. DIETERICH,
County Auditor.

Recapitulation
jS'ato fund .103 86

t,ul7 03 'i.

:i.ary unm 2725 78

t;o. fccnooi iund 3248 71

Co. Schood Dit. 1, fund.. 7638 22

Co. School Dist. 2. fund 139 64

Co. School Dist. 3, fund 190 2,6 1i

ov.,l niot -? fund .425 5
. . ,i i r lKTRie ?CllO()l llltil. I, lllliu... 1608 Of

State School Dist. 2, fund... ..77 51

State School Dist. 3. fund.. .371 3?
, njst 3 fund .371 3

State School Dist 4, fund... ..19 2
j

Agl. Assn. Fund A .680 82 '4
j Agl Assn Fund, B 86 86
j Agsn pund special. . .1918 94

13735 tfOV
Co. School Dist. fund 1, library

108 41k

Co School Dist. fund 3, library
... 5

Co. School Dist fund 4, library
hi

Total 8't 7T
H. B. VAN ETTBN

Coumty Traaurt

and the decree properly enjoins him
from inter ere: i,r with that part of ,

the wa'er of Op ir Creek awarded f. I law
the plaintiff, because he' ran thewater in his fiuire past t'rr ditjand into one owned by Winters, an 1

j".u .lu me oxner deienuar-.t- s in
OTIC 1TTrti n .1 .

and

""" nicn plaintiffs are entitled
". ', jonn i waddle, the'""el ami preuecesor 111 ill t (iraol r.- -

iue piamtms, conveyed to M. C Laka
"one-thir- d of that certain water ditchand flume known as the Twaddle
ditch, leading from what is now inknown as the Ophir lo the !an ;
of said Twaddle.soutspr'y rrnm sailcreek through the lauds or C F
Wooten and M. C. Lake, with the theprivilege of miming water thrcugisaid flume and ditch to what is known
as the Bowers Mansion cr ground,the expense ct maintaining said
ditch and flume to be paid by each in j

proportion to their interest;! in same. i

It will be noted that this lang-aug-

does not purport to grant any wa;-r- ,
but rather the right 1o convey watr j

01and that it amounts to a sale of a
third interest in the ditch with .it
least , the privilege to iliai exieut ot
running in it water which Lake hod,

or
or might appropriate. Later, the de-
fendant Theodore Winiers. acquire;
the Bowers Mansion and grounds'
through conveyances which did not j

mention any interest in this di.ch. it
does not appear that Lake or hi? I

grantors ever made any use of th?j
ditch or ever contributed towards its
repair.

Alexander Twaddle stated on
stand that he did not claim all thn
ditch and .hat the plaintiffs owned
two thirds of it. Whether under th;s
ilrtn tint . V, , ,..1 ; , ... -

UtCU ,11.: liaC lilllU IU I 1 '

ditch became appurtenant to
Bowers land when it was never used
for its irrigation, and laer pas?" i

with the land without being rr.entkui-- i

ed, and whether atier tne lapse 01

twenty-fiv- e ears without any use 01

contribution towards its repair the
grantee of Lake has a thi-- d inheres
as a 0oWI,er in the ditch and that
part of the flume which has not bees
superceeded by the new une built by
plaintiffs, are questions wh.th v:--

need not determine, for they, and that
nart of the judgment of t, ? court
which gives the plaintiffs the "exclu- -

sive use of the upper Twaddle Dite
; and Flume," are not within the alle-- 1

aations of the pieauiags wuich con- -

lii- - Tnfjnc nf cetvi.in rrnms ititcb
and a flume" the court properly de
creed to plaintiffs the right to use the
water through either or both the
ditches running to the'.r lands. Tne
would have that right in the upper
ditch if their interest in it is only
an undivided tvio-tnirJ- as the con i
has given them jointly with the de-

fendants in the lower ditch, but
whether the grantee cf Lake owns
and can assert a right to an undivi-

ded one-thir- d interest, is a question
as foreign as tae ownership t n:t
mansion, and one which ought nor
to be determined by the judgment 'n
the absence of any issue -- r tilegatiop
concerning it. The ttefennat.ts pe'

excepted to finding r.r.uiuer
twelve in this regard.

Patents for defendants' iands lying
along the banks of Ophir Creek were
issued to their grantors before 5 he

passage of the Act of Congress ot

July 26. 1S66 an it is as.en-'"- that
for this . reason a vested Common
Law riparian right to the flow of the
waiers of Opmr Creek accrued of

yQj I hey could net ie cpr-'-- .i

that Act If this were .rue rtetenueni
might as well be considen d ir.i, r

the circumstances shown to have lost

acquiescence in the cm-tinue- d

that rigs; by
diversion tf the water by p.a.n

Ufts for a period many tunes longer
than that provided by the sta.ute
limitations, but in this contention
counsel is in error. Wc do net wn
to consider seriously or at len.h
an argument by which it is sougr.t to
v., a nver.rnle we.i l UiOii-'- u Utf- -

..t 1, .r ctanilin" in this and
ClSlOllS Ul It'll 6, ui"""-"- o

other arid states, and in th.- -

Court of the United States, such as
Reno Samp'Jones v. Adams,

and Brodor v.
Works v Steve-iro-

u-nt- Co. declaring mat this statute
i vninntarv recognitionwa s riiLiici m- -

to water c - on -
ngnt.of a nre-existi-

stitutmg a vaUu c.a.m .o i

ued use, than tae esiioiis""1"
a time nasses it iecoHinew cne ,oiit that the lawmore ana nuue .

f nwnersain of water by prior ap

propriation for a beneficial purpose
con ti- -

-- :i.-i ,iQ inr climaticessenuai unuw "...
Hon., tn. the eeneral weuaie, mm
nvna, lt.. tiin flnV'
the Common Law regaiums
of streams which mav be nob3Uoc-
able in such locauues oa -
Isles and the coast of Oregon Was -

ington and northern California where
rains are frequent and fogs and winds
laden with mist from the acean pro -

vail and moisten the soil, is unsuit -

able under our sunny skies where the
lands, are so arid inat "Suremiireti for the production oi tne
crops necessary for the support and

prosperity of the people. Irrigation
is the life of-'ou- r important and in-

creasing agricultural interests which
would be strangled by the enforce-
ment pf the riparian principle.

Congress is apropriating millions
fcr storage and1 distribution and our
Legislature hav recognized the &

nSSStatS'S

a cl:cV rlfpcrenpnv to Ie pttiqo''11.
fo v t' t fnr te i

wbiHi f'efenrjf)nt,5' clai"! shon'r' be fe.
d"ete;l boanse in eveess of the pn- -

irir r

fore the ,t r? tVo r'---

i ti JT'O 1q c r' Vv ft
tie court tbnt ne n'sintiffc nrtil

tbe'r Tranters "iSd for itir? tlim-- :

thi""tv-oi- e verirs before the co,iirr.enc0-- i

merit of tMc onit need n toi',:hi n'
water through the lower ivi-- i

ile ditch. Tt i nrsreri that 184 inches
is more than renuirP'' for te irr'sn-tio- n

of niijrtjffa' rTh and tliP th',
is esriefdpll so be'se a fe' f tle:r
1745 acres rf cvMm-Vpi- I Innd
above the npnp' d'tcn frim OnVr
Creek ard a smaM portion is nanra'U'
swampv. Tbe nuntity of water

bv the riecree seems very lib-
eral, both for irrignTion anil for do-

mestic use and watering stock. En-

gineers and others testified thpt one
half and three fifths of an inch nf
water per are wns sufficient, whib?
for the plaintiffs, farmers from th
vicinity varied ir their pstirontes c?

. . . .. . lI.t t 'lUII!. i'tJ-V- T V !I( JI! I. .1 JIV1 i

me nai- - to tnree arc. one na:r inches
per acre.

The evidence indicated t'a t'e
niainti'Ts had used as mtmli water n?
that awarded to them and more, pnd
had uniformly prrdved good crons
Much cf their land is sandy with cvi-siderabl- e

slope. After examining th-- ;

soil and viewing the nnnnity of watr--
as it ran on the premi.es. th0 w't
asrrepd with the testiniony nf th- -

nliiintiffs that that amount was nec
essary and adopted a mean between
fhe highest and lowest estimate?.
The quanTitv of w?ter repuisite var-
ies grpptlv with the soil, seasons.
erop. and conditions, and wo c.rnot
sav that the allowpee is exepssive.

Alexander Twadd'e testTflef! that
there were times dnrinsr the cummer
evidently short periods after the land
na! r er-- irrigated, when it was rot
r;eces:5rv tr use as rrich as th tn- -

if iiiu ii iti:i oi wa er. n such
and whenever it is rot nee

by te pla'ntiffs it should be turn-
ed to the - defendants, if thev havemv beieflci"l use fcr it. and not per-
mitted to waste. It mav-- be imnliel
by the law. but it is better to have
r7"ree sp'e?ify. and especially so in
this case, in view cf the testimonystated and of the perpetual injunction,that the award of water is limited to
a benf lc'al use at such HmeS as itis needed, Ootelli v. Cardelli. The
point and purpose of diversion nvv
be changed if such change does nitinterefere with the pricr rishts.

Under the testimony of Alexander
Twaddle that the irrigating season
Closes about the first of October, and
that sometimes he used- - water
later, we think nrobahlv the

ould ' limit ' nlainnrfs"'r1tb t 'fo- - -
rigating purposes to October 15tnThis mayj .allow .defendant, .fntral
baugh to flume wood a month earlier

i fit tlllS Season vfiPn tViA wator to

and allow Winters, more for watering
, .tock" without material injury to


